RESOLUTION NO. 79485

A RESOLUTION OF THE COUNCIL OF THE CITY OF SAN
JOSE REPEALING AND REPLACING RESOLUTION NO.
79450 AND ALLOWING PLACEMENT OF ITEMS ON THE
CITY COUNCIL AGENDA AFTER THE DATE OF THE
HEARING OF THE RULES AND OPEN GOVERNMENT
COMMITTEE, BUT AT LEAST 72 HOURS PRIOR TO THE
COUNCIL MEETING, ONLY BY THE CITY MANAGER,
AND ONLY BY THE MAYOR AND COUNCILMEMBERS IF
THE MAYOR, CITY MANAGER AND CITY ATTORNEY
CONCUR THE ITEM REQUIRES IMMEDIATE ACTION,
AND COUNCIL AUTHORIZES ITS ADDITION BY A TWO-
THIRDS (2/3) VOTE DURING THIS SOCIAL DISTANCING
PERIOD

WHEREAS, the Ralph M. Brown Act (California Government Code Sections 54950, et
seq., hereinafter referred to as the “Brown Act”) requires that public meeting agendas
be posted at least 72 hours prior to a regular meeting and at least 24 hours prior to a

special meeting; and

WHEREAS, on August 26, 2014, the Council of the City of San José (“City”) adopted
Resolution No. 77135 consolidating Open Government and Ethics Provisions, which
imposes additional public meeting and document noticing requirements than those

imposed by the Brown Act; and

WHEREAS, the Brown Act allows a local legislative body to hold public meetings by
teleconference and to make public meetings accessible telephonically or otherwise
electronically to all members of the public seeking to attend and to address the local
legislative body, as long as the following requirements are met: (1) each teleconference
location from which a member is participating is noticed on the agenda; (2) each
teleconference location is accessible to the public; (3) members of the public must be
able to address the body at each teleconference location; (4) at least one member of
the legislative body must be physically present at the location specified in the meeting

agenda; and (5) during teleconference meetings, at least a quorum of the members of

T-38767 / 1706671 A-1
Council Agenda: 4-21-2020
Hem No.: 2.12




the local body must participate from locations within the local body’s territorial

jurisdiction; and

WHEREAS, on March 17, 2020, Governor Gavin Newsom issued Executive Order N-
29-20, which suspended the Brown Act teleconferencing requirements so that
legislative bodies can hold public meetings solely by teleconference, or otherwise
electronically, without listing the teleconference locations and without any physical
location, as long as the agenda that is posted 72 hours in advance indicates that the
members of the legislative body will be participating by teleconference, provides the
teleconference or webinar access information by which the public may participate
electronically, and lists the procedure for individuals with disabilities to request

reasonable accommodations; and

WHEREAS, on March 24, 2020, the City Council, by Resolution No. 79450, modified
City public meetings to incorporate Paragraph 3 of the Governor’'s Executive Order N-
29-20 regarding suspension of the teleconference requirements in the Brown Act into
the City’s Consolidated Open Government and Ethics (Sunshine) Resolution No.
77135; incorporated all future Governor's Executive Orders regarding the Brown Act
into the City’s Sunshine procedures, as deemed appropriate by the City Clerk and City
Manager, without further action from the City Council; allowed public meeting agendas
to be posted 72 hours prior to a regular meeting and at least 24 hours prior to a special
meeting; allowed documents related to COVID-19, as determined by the City Manager
and City Clerk, such as staff reports, ordinances and resolutions, to not be required to
be posted 72 hours in advance of the meeting; and allowed documents not related to
COVID-19, as determined by the City Manager and City Clerk, to be posted at least 72
hours prior to a regular meeting and at least 24 hours prior to a special meeting; and

WHEREAS, during this COVID-19 pandemic period, emerging issues require quick
action by staff to take items to the City Council and other City legislative bodies for

approval, and the City Council desires to modify the agenda and document posting
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requirements, and the placement of items on the City Council agenda, in the City’s

Sunshine Resolution;

NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF SAN
JOSE THAT:

1. Resolution No. 79450, a resolution of the Council of the City of San José
modifying City public meetings and amending the City’s Consolidated Open

Government and Ethics Resolution No. 77135, is hereby superseded.

2. City public meetings of the City Council, Council Committees, City Decision-
Making Bodies, City Boards, Committees and Commissions, and City Other

Advisory Entities are modified as follows:

a. The City’s Consolidated Open Government and Ethics Resolution No.
77135 is amended to incorporate Paragraph 3 of the Governor’s
Executive Order N-29-20, attached hereto as Exhibit A, regarding
teleconference requirements in the Brown Act to allow City legislative
bodies to hold public meetings solely by teleconferencing, or otherwise
electronically, without noticing the teleconferenced locations on the
agenda, without making teleconferenced or physical locations accessible
to the public, without posting agendas at teleconferenced locations,
without requiring members of the legislative bodies to be physically
present at the meeting, and without requiring a quorum of the members of
the legislative body to participate from locations with the City’s jurisdiction,
as long as the agenda that is posted at least 72 hours in advance
indicates that members of the legislative body may be participating
electronically, provides the teleconference or webinar access information
by which the public may participate electronically, and lists the procedure
for individuals with disabilities to request reasonable accommodations;

and
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The City’s Sunshine procedures are amended to incorporate all future
Governor's Executive Orders regarding the Brown Act, as deemed
appropriate by the City Clerk and City Manager, without further action
from the City Council; and

The City’s Consolidated Open Government and Ethics Resolution No.
77135 is amended to modify the public meeting agenda and document
posting requirements such that public meeting agendas would be posted
at least 72 hours prior to a regular meeting and at least 24 hours prior to a
special meeting; documents related to COVID-19, as determined by the
City Manager and City Clerk, such as staff reports, ordinances and
resolutions, would not need to be posted 72 hours in advance of the
meeting; and documents not related to COVID-19, as determined by the
City Manager and City Clerk, would need to be posted at least 72 hours
prior to a regular meeting and at least 24 hours prior to a special meeting;

and

The City’s Consolidated Open Government and Ethics Resolution No.
77135 is amended to provide that only the City Manager-—not Mayor and
Council Offices—can request the City Clerk place an item on the City
Council Agenda after the date of the hearing of the Rules and Open
Government Committee, but at least 72 hours prior to the meeting, in
compliance with the Rules of Conduct Resolution No. 79367 Rule 3(d)
which requires a two-thirds (2/3) vote of Council to add items after Rules;

and

The City’'s Consolidated Open Government and Ethics Resolution No.
77135 is amended to provide that the Mayor and Councilmembers can
request the City Clerk place an item on the City Council Agenda after the
date of the hearing of the Rules and Open Government Committee, but at
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least 72 hours prior to the meeting, if the City Clerk utilizes the procedures
authorized in the City’'s Consolidated Open Government and Ethics
Resolution No. 77135, Section 2.3.2.1.E to allow items to be so added if
the Mayor, City Manager, and City Attorney concur that the item requires
immediate action, and Council authorizes its addition by a two-thirds (2/3)

vote; and

f. Memoranda from more than one member of a City legislative body related
to Agenda items shall be posted on the City’s website at least 72 hours

before a regular meeting.

3. This resolution will be in effect during the period in which state or local public

officials impose or recommend measures to promote social distancing.

ADOPTED this 213t day of April, 2020, by the following vote:

AYES: ARENAS, CARRASCO, DAVIS, DIEP, FOLEY, JONES,
JIMENEZ, KHAMIS, PERALEZ, LICCARDO.

NOES: ESPARZA.

ABSENT: NONE.

DISQUALIFIED:  NONE.

ATTESH «A@/

SAM LICCARDO
Mayor

TONI J. TABER, CMC
City Clerk
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EXHIBIT A
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